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KEY, Robert W. 



1 1 Lge 26 



TliE HONORABLE KLLEN SEGAL HUVELLE, UNITEP STATES DISTRJC ! JUDGE 

UNrTEP STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



UNITED STATES OP AMERICA 



Dockfli NOfS 06-272^01 






vs. 



JAN.it 



Pl^dosttre Date; S^ccftmber 15, tflftfi 




Robert W, Ney 

RECEIPT AND ArKNOWl FPr^MEXT QP 
PRESENTENC E INVSSTIGATIQN REPORT 

TCs i^ ta ^cktiGwlL^dge that o^lx of the utider&S^ned has received and revkw^d 0te J^saiileLaoe 
Investigation Rispojt (PSI) in the above-eniiiled case. The undersigned further ackiiiDwbdges 
ihai; 

(CHECK APPROPRIATE BOXJ 

i ) Tdsre flr« swi maieri^l/factual inacfiuracies th&raln, 

I I T^icre a»"e Tnaterial/factiial inaJJcursfliisift In tlic PSl report as set forth m ihe attaiihmcnl h(^in. 







•lUB^tf 



Assi^tfliitU^S. Attorney Date 

For thfr Defendant 

(CHECK APPROPRIATE BOX) 

( ) There are no Tnasenal/fa«ual inaccumcieg thtirfiirt. 

(jj^c) There pe liiateml/factual inaccumcies in the PSI rcport^^^ct fo 

7 .^^ 12/23/2006 

Co 






thcflttadirtient, 

15/59/2306 



Ds^^ 



KpTICE or OBLIGATION OF THOSE KKECUTIiNG THISJ^'ORV 



PMrsiiant to Locat R.uk 32.2, [hoseeseguting this fonti shall first submit any mfttssrial inaccuracies Qr 
disDutes Tti v; riling b:y December 29. 2006, co tJ,S, Probation Qfti cer fiebor a h_g iEy_g n^ I^a i ijxt. 
telephone numba^ a_OD.MS-l i2%. fax number (2m 273-0242 , 

Pursusim 10 Rule 32^flj2]. (^ffffi^^Tivs Dflcambar I , ) 994. it sbaH b? the responsibility of the t^jttomev for 
tlie Govemmeniand the Defens? Counsel to provids each other with^ cppy of the o&jecEtC'is ai the satne 
time ihe objscdom ate Bled with the proba^idn office. 

FOK THE COURT 

ByrQ^nnitie A. Hagar 
Acttng Chief United Scares ProbadOifi Officer 



L 



1^ f f i Ttp xara in ri^ i' TrrT';i''nrr i^ajam*^a.nk<tjJT^M 



tttrj«* i— ^ ^^i— » >» 
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Mark H. Tuohey HI mtuohey@velaw.com 
Tel 202.639.6660 Fax 202.639.6604 



December 29, 2006 



BY EMAIL AND FIRST CLASS MAIL 

Ms. Deborah A. Stevens-Panzer 

United States Probation Office 

E. Barrett Prettymaa United States Courthouse 

333 Constitution Avenue, N.W.^ Room 2800 

Washington, DC 20001 

Re: United States v. Nev, No. 06-cr-272 (ESH) 
Dear Ms. Stevens-Panzer: 









if. ■ IB 



T!'^'**- 









'^'HiKJ: ■] 









i 









On behalf of our client. Defendant Robert W. Ney, we respectfully submit the 
following objections to the draft Presentence Investigation Report (the **Report^^) dated 
December 15, 2006. Through these objections, Mr. Ney seeks to correct material 
inaccuracies in the Report that may affect the Court's calculation of a sentence sufficient, but 
not greater than necessary, to comply with the purposes set forth in 18 U.S. C. § 3553(a). 



Defense Obiection 1: 

Report at I: "Related Cases: 



Michael P , S . S canlon 



05-411-01 



?? 



Response: Although the government apparently filed a designation of related cases at the 
time of filing its Information and the Plea Agreement, we have been informed that this 
designation was rejected by the clerk because it listed more than one related case. Counsel 
for the government has indicated that he may have orally informed the clerk to treat United 
States V. S canlon . No. 05-cr-411, which was the earliest-filed of the cases listed by the 
government, as the related case for purposes of Local Criminal Rule 57, 12(b)(1). Such an 
oral designation should have been to no effect, and in any event, notice of any designation by 
the government - either with respect to Mr. S canlon or to Messrs. Abramoff, Volz, and 
Rudy - was not timely served by the Clerk on counsel for Defendant. Defendant was denied 
any opportunity to object to the government's designations within the ten-day period 
specified in the Rules, and such designations should therefore have no effect on Defendant's 
sentence. 



Vinson & El kins LLP Attorneys at Law 

Austin Beijing Dallas Dubai Houston London 
Moscow New York Shangiiai Tokyo Washington 



The Wiilard Office Building, 1455 Pennsylvania Avenue NW, Suite 600 

Wastiington, DC 20004-1003 

Tel 202,639,6500 Fax 202,639,6604 www.veraw.com 



DC615713V.1 



■nirtxa^i^^avnr 



■«Bij.N'./4Af:JH-:i^-Ai^»«rnEf^)±^Mii^u!i3:jE 



i."i^^iii">i nil I 



-^^- 



Case 1 :06-cr-0027p-BSH Document 19 Filed 01/19/2007 Page 3 of 7 





December 29, 2006 Page 2 



Defense Obiection 2: 

Report at 8. 11 26: Role in the Offense 

Response: The Report summarily concludes that U. S , S *G. § 3B 1 . 1 (b) applies because the 
"criminal activity clearly involved five or more participants." Report at 8. Defendant objects 
to this conclusion and to the corresponding three level increase suggested by the Report,^ 

The leadership enhancements in section 3B1.1 require the Court to increase a 
managing or supervising defendant's offense level by three levels if the relevant criminal 
activity "involved five or more participants/' but only by two levels if four or fewer 
participants were involved? A participant is "a person who is criminally responsible for the 
commission of the offense^ but need not have been convicted." U.S.S.G, § SBl.l^ 
Commentary, Note 1. Despite the conclusions in the Report, the offenses to which Mr. Ney 
pled guilty did not involve five or more participants. 

Mr. Ney pled guilty to a conspiracy involving Jack Abramoff, but Mr. Ney has 
admitted knowledge and involvement in only a small segment of Mr. Abramoff's extensive 
criminal activities. For example, although the Factual Basis names Mr. Scanlon and Mr. 
Rudy as being involved in Mr. Abramoff's criminal activities/ there is no allegation that they 
conspired with Mr. Ney, and the simple inclusion of their names is insufficient to establish 
then: status as participants. See United States v. Bates. No, 99-40360, 2000 WL 1672709 
(5th Cir. Oct, 17, 2000) (inclusion of a name in the sentencing memorandum lacked 
sufficient indicia of reliability to determine the person was a participant). Messrs, Scanlon 
and Rudy may have been participants in Mr. AbramofPs other activities, but they were not 
involved in Mr. Ney-s conduct. Neither Mr. Scanlon nor Mr. Rudy ever worked for Mr. Ney. 
There is no evidence that Mr. Ney ever worked for these men. It is therefore inappropriate to 
consider them as "participants" in the criminal activity to which Mr. Ney pled guilty. 

In United States v. Saf avian . No. 05-cr"370, the District Court concluded that it is 
inappropriate to consider the wider scope of Mr. Abramoff s activity with respect to the 



^ The parties agreed in the Plea Agreement that Mr. Ney was a manager or supervisor 

for purposes of section 3B1 .1(c). The Plea Agreement did not, however, resolve whether the 
criminal activity involved five or more participants j leaving open whether subsection (b) or 
(c) properly accounts for Mr. Ney' s activities. 

^ Section 3B1.1 also permits a three-level enhancement for criminal activity that was 

"otherwise extensive." Because neither the plea docunients nor the Report suggests that Mr. 
Ney is subject to enhancement for "otherwise extensive'^ conduct, Defendant does not 
address this issue. 
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sentence of a defendant who was involved in only some of that activity. When determimng 
Mr. Safavian's sentence. Judge Friedman reasoned that the presentence report had 
inappropriately recommended enhancement of Mr. Safavian's sentence based on conduct in 
which Mr. Safavian was not involved. As the Court explained, "Mr. Safavian's involvement 
in the Scotland golf trip should not be considered in the context of Mr, AbramofPs separate 
conspiracy with other persons.^" Safavian , Opinion of Nov. 16, 2006 (emphasis original). 
Judge, Friedman's distinction between all of Mr. Abramoffs activities and those involving 
Mr. Safavian is one that should similarly apply to Mr, Ney. Like Mr. Safavian, Mr. Ney 
should not be held accountable for all of the participants in Mr. Abramoffs separate 
conspiracies.^ ^ 

Additionally, Mr. Ney is not the type of defendant that the Sentencing Commission 
intended section 3Bl.l(b) to punish. As explained in the commentary to the guideliQe, this 
enhancement is intended to assign greater punishment to those who lead criminal enterprises. 
See U.S.S.G. § 3B1.1, cmt. It is to be appUed against defendants who tend to profit more 
from criminal enterprises, who pose a greater danger to the public, and who are more likely 
to recidivate. See id. Its purpose is to "apportion relative responsibility where an offense 
involves multiple participants^ and provides an upward adjustment where the defendant had 
an aggravating role." United States v. Egge , 223 F.3d 1 128, 1133 (9th Cir. 2000). Mr. Ney 
was a minor participant in the conspiracy and did not play an aggravating role to warrant a 
three-level enhancement. Likewise, Mr. Ney does not pose a danger to the pubUc and is 
unlikely to recidivate. Mr. Ney simply does not fit the profile of the offender that this 
Guideline seeks to punish, and the Court should therefore impose the lesser two-level 
enhancement. 

Mr. Ney's sentence should be based solely upon the scope of the conspiracy about 
which he was actually aware, not the separate conspiracies of Mr. Abramoff. Mr. Ney's 
activities included as participants only Mr. Abramoff, Mr. Volz, and himself. Because there 
are only three people who fall within the Guidelines* definition of "participant," only three 
participants may appropriately be considered for purposes of section 3BL1, and the 



^ Judge Friedman also noted that Mr. Safavian could not be held to answer for all of 

Mr. Abramoffs activities because 'i:he government has never formally noticed this case as 
being 'related' to any other case under the Local Criminal Rules of this Court." Safavian . 
Opinion of Nov. 16, 2006. As explained above, Mr. Ney was not properly notified that his 
case was "related" to any other matter involving Mr. Abramoff: Therefore, like Mr. 
Safavian, Mr. Ney should be sentenced based only on admissions or factual findings properly 
before the Court. 
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requirements for a three-level enhancement under subsection (b) are not met. The Court 
should therefore impose only a two-level increase pursuant to section 3B 1 . 1 (c). 

Defense Ob lection 3: 

Report at 12. f 66: Physical Condition 

Response: The Report indicates that Mr. Ney is being medicated for high blood pressure 
and high cholesterol. As we subsequently informed you, Mr. Ney is being treated with 
Hydrochlorothiazide and Lipitor for those conditions, respectively. 

Defense Objection 4: 

Report at 13.^69: Substance Abuse 

Response: The Report states that "Mr. Ney acknowledged that his use of alcohol 
impaired his judgment." In particular, Mr. Ney's alcohol addiction impaired his judgment 
with respect to subject matter of this case. 

Defense Objection 5: 

Report at 1 4, 1 73 n. 1 : Work History 

Response: Mr. Ney provided work history as you requested, and the Report incorporates 
much of that history. Report at 14. The Report incorrectly indicates in a footnote that such 
information had not been provided as of the date of the Report. 

Defense Objection 6: 

Reportat 15. f 80: Thrift Savings Plan Account 

Response: The Report correctly indicates that the present balance in Mr. Key's Thrift 
Savings Plan is approximately $87,500. However, Mr. Ney is in the process of withdrawing 
those funds to support his family. The plan administrators have advised Mr. Ney that this 
constitutes an early withdrawal froin the plan that will be subject to substantial penalties. 
Accordingly, Mr. Ney expects to receive only approximately $56,000 from the liquidation of 
his Thrift Savings Plan. 
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Defense Obiection 7: 

Report at 15.^80: Equity in Real Estate 

Response: The Report correctly indicates that Mr. Ney presently has approximately 
$5,000 equity in his personal, residence. On December 28 ^ 2006, Mr. Ney entered into a 
contract to sell that residence, subject to a number of contingencies, on or before May 31, 
2007. If this sale is completed, Mr. Ney expects to realize a net loss of approximately 
$20,000 on the transaction. Mr. Ney would also be relieved of further mortgage obligations 
on the date that the sale closes. 

Defense Objection 8: 

Report at 16,^83: Home Mortgage 

Response: As indicated by the Report, the first mortgage on Mr. Ney' s residence has an 
outstanding balance of approximately $270,000. The Report does not, however, indicate that 
Mr. Ney's residence is also subject to a second mortgage of approximately $69,000. As 
indicated above, Mr, Ney expects to realize a net loss of approximately $20,000 on the 
pending sale of his residence. 

Defense Obiection 9: 

Report at 16,^88: Guideline Provisions 

Response: As noted in Defense Objection 2 above, the Court should impose only a two- 
level leadership enhancement under U.S.S.G. § 3B1.1. Accordingly, the total offense level 
should be 17. For criminal history category I, the corresponding gmdeline imprisonment 
range is 24 to 30 months. 
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CONCLUSION 

For the foregoing reasons, Mr. Ney respectfully requests that the Report be modified 
to correct the identified material inaccuracies and that the resulting sentencing calculations be 
adjusted accordingly. . 

Please do not hesitate to contact Bill Lawler (202-639-6676) or David Hawkins (202- 
639-6605) if you have any questions. 



Respectfully submitte 




[ark H. Tuohey III 
William E. Lawler III 
Craig D. Mar golis 
David E. Hawkins 

Attomeys for Robert W. Ney 
Enclosure ^ 

cc: Mary K. Butler, Esquire 
M. Kendall Day, Esquire 
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